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Risks of China’ s Carbon Emission Policies Being Subjected to
ISDS and the Proposed Countermeasures

LIU Yu' KONG Qingjiang’

(1. Beijing Technology and Business University, Beijing 100048, China; 2. China University of Political Science
and Law , Beijing 100088, China)

Abstract; The world’s climate change has increased the responsibility of countries to reduce carbon emis-
sions, and has continued to affect the development of global industries. Recently, certain countries’ carbon
emission policies have impaired the economic interests of some foreign investors, and violated their foreign
investment protection obligations under the relevant international investment agreements, causing a large
number of investment disputes. If disputes are resolved through international investment arbitration, the
right to regulate of the host country will be challenged by the property rights of foreign investors. Were the a-
ward in favor of investors, the host state may financially compensate investors with large sum. So the imple-
mentation of carbon emission policies will be very risky. In this regard, in the process of fulfilling the " dual
carbon" commitment, China should combine advanced international practical experience, update and im-
prove the existing international investment agreements in a timely manner, and systematically incorporate
national regulatory rights clauses, limited expropriation clauses and fair and equitable treatment, define the
“fair and equitable” and “expropriation”. At the same time, it is also necessary to strengthen the compli-
ance of carbon emission policies and formulate flexible industrial incentives or exit policies to avoid the risk
of triggering investment arbitration.

Key words: carbon neutrality ; investor treatment; right to regulate; ISDS; investment governance



